
revenues; (3) whether, in jurisdictions where incumbent LECs bill their end-users by

message units, incumbent LECs have included calls to ISPs in local telephone charges;

and (4) whether, ifISP traffic is not treated as local and subject to reciprocal

compensation, incumbent LECs and CLECs would be compensated for this traffic.

Declaratory Ruling, ~24, pp.15 and 16. GTE cannot deny that, (1) GTE serves ESPs and

ISPs out of its intrastate, Virginia SCC tariffs, (2) the revenue GTE has received from

serving such ESPs and ISPs is counted as intrastate revenue, (3) where GTE bills its end-

users by message or measured units, calls from GTE's customers to ESPs or ISPs are

charged as such, and (4) ifISP traffic were not treated as local and subject to reciprocal

compensation, there would be no compensation for an ILEC or CLEC delivering this

traffic to an ISP. No hearing is needed to establish these facts.

ill. This Commission and those in other states have ruled ISP traffic to be
compensable without receiving evidence.

Other state commissions have decided ISP compensability in light of the FCC's

Declaratory Ruling.4 Several have done so without resorting to an evidentiary hearing.

For example, The Oregon P.U.C. made its decision on compensability by granting, in

part, a motion for summary judgment. Similarly, the attached Rhode Island decision

indicates that the Commission was able to rule on the basis of the pleadings and the

NEVDIBA-RI Agreement, without conducting an evidentiary hearing. Moreover, just as

this Commission construed the Cox/BA-VA interconnection agreement from its four

corners, it may likewise construe the Cox/GTE interconnection agreement without

resorting to extrinsic evidence.

4 A partial listing is contained in footnote 3 of Cox Reply of July 19, 1999.
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N. The delay encompassed in conducting an evidentiary hearing works only
to the advantage of GTE.

As Cox already has explained in its previous filings, the Interconnection

Agreement requires that GTE make payments to Cox, even though GTE may dispute

them. Yet, GTE has refused to make any payments for reciprocal compensation to Cox.

An evidentiary hearing means additional delay which, in turn, means more time for GTE

to hold fast to its cash and to deprive Cox, its competitor, the revenue that is due under

the Agreement. As a result, should the Commission should find it necessary to conduct

an evidentiary hearing, Cox would encourages an expeditious hearing process and would

request that this Commission enter an interim order requiring that GTE pay either to Cox

or into an escrow account the amounts that Cox has billed GTE.

V. Conclusion

For the reasons discussed here and in the Cox Reply of July 19, 1999, Cox

respectfully requests that the Commission determine as a matter oflaw that ISP traffic is

compensable within the meaning ofthe Cox/GTE Interconnection Agreement and order

GTE to pay the invoices submitted by Cox together with interest.

Respectfully submitted,

COX VIRGINIA TELCOM, INC.

By Counsel

7
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DISCLAIMER
This electronic version ofan SCC order isfor informational purposes only and is not an official document ofthe

Commission. An official copy may be obtainedfrom the Clerk ofthe Commission. Document Control Center.

COMMONWEALTIl OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, JANUARY 24, 2000

PETITION OF

STARPOWER COMMUNICATIONS, LLC

For Declaratory Judgment
Interpreting Interconnection
Agreement with GTE South, Inc.

and

PETITION OF

COX VIRGINIA TELCOM, INC.

v.

GTE SOUTH INCORPORATED

For enforcement of interconnection
agreement for reciprocal compensation
for the termination of local calls
to Internet Service Providers

FINAL ORDER

CASE NO. PUC990023

CASE NO. PUC990046

On February 4, 1999, and March 18, 1999, Starpower

Communications, LLC, ("Starpower") and Cox Virginia Telcom,

Inc., ("Cox") filed their respective petitions against GTE South

Incorporated ("GTE"), seeking declaratory relief and enforcement

of their interconnection agreements with GTE. Specifically,

Starpower and Cox seek the payment of reciprocal compensation

for their transport and termination of GTE's traffic to Internet

service providers ("ISPs"). All pleadings have been filed by



the parties as provided in the Commission's Preliminary Order of

June 22, 1999, and Second Preliminary Order of August 9, 1999.

In Case No. PUC970069,1 Cox, in its petition for enforcement

of its interconnection agreement with Bell Atlantic-Virginia,

Inc. ("BA-VA"), presented the issue of payment of reciprocal

compensation for its transport and termination of BA-VA traffic

to ISPs served by Cox. We found in that case that calls to ISPs

as described in the Cox petition constituted local traffic, and

that both Cox and BA-VA were entitled to reciprocal compensation

for the termination of this type of call. We found that calls

to an ISP dialed on a seven-digit basis were local in nature.

Subsequent to that Order, the Federal Communications

Commission ("FCC") issued an order in which it held that the

jurisdictional nature of ISP-bound traffic is determined by the

end-to-end transmission between an end user and the Internet. 2

The FCC further concluded that such ISP-bound traffic is

jurisdictionally mixed and appears to be substantially

- interstate rather than intrastate. 3

1 Petition of Cox Virginia Telcom, Inc., For enforcement of interconnection
agreement with Bell Atlantic-Virginia, Inc., Case No. PUC970069, 1997 S.C.C.
Ann. Rep. 298, Final Order (Oct. 24, 1997).

2 In re Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rulemaking, CC Dockets 96
98 and 99-68, FCC 99-38, released Feb. 26, 1999 (hereinafter, "Reciprocal
Compensation Order"), at 1 12.

3 Id. at '1I 1.
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In its Reciprocal Compensation Order, the FCC did not

support the extension of its jurisdiction over locally dialed

calls to ISPs with any rules regarding inter-carrier

compensation for ISP-bound traffic. Nor has the FCC made

modifications to jurisdictional separations systems that

apportion regulated costs and revenues between intrastate and

interstate jurisdictions.

The FCC did, however, establish a further rulemaking to

consider prospective inter-carrier compensation methods for ISP

bound traffic. As part of this rulemaking, the FCC requested

comment on the implications of various alternative inter-carrier

compensation proposals "on the separations regime, such as the

appropriate treatment of incumbent [local exchange carrier

(nILEC")] revenues and payments associated with the delivery of

such traffic. ,,4 In the interim, the FCC left it to state

commissions to consider what effect, if any, its ruling had on

state decisions regarding present reciprocal compensation

-provisions of interconnection agreements whether negotiated or

arbitrated. 5

This matter is of serious concern to this Commission

because, notwithstanding its interstate classification of ISP

bound traffic, the FCC continues to require ILECs to account for

~ rd. at ']I 36.

5 rd. at ']I 27.

3



costs and revenues associated with end users' and ISPs' end

office connections for ISP-bound traffic as intrastate for

jurisdictional purposes and to require that such services be

purchased from intrastate tariffs. 6

In its Order, the FCC assures us that it has no intention

of permitting a mismatch of costs and revenues between the

jurisdictions. 7 However, the FCC has yet to commit to the

separations reform necessary to match the jurisdictional costs

and revenues to its "newly" determined interstate jurisdiction

for ISP-bound traffic. 8 Moreover, to date the FCC has not acted

in its rulemaking regarding inter-carrier compensation for ISP-

bound traffic nor adopted separations reform. 9

The FCC's stated goal in its Separations Reform NPRM was a

comprehensive review of the Part 36 separations rules to

6 The Chief of the Common Carrier Bureau of the FCC has directed Bell Atlantic
and SBC Communications to reclassify their ISP-bound expenses and revenues as
intrastate in their ARMIS reporting. See "Common Carrier Bureau Issues
Letter To Bell Atlantic Regarding Jurisdictional separations Treatment of
Reciprocal Compensation For Internet Traffic", ASO 99-40, Released July 30,
1999.

7 Separations Reform Order at ~ 36.

8 The time may come when the state Corporation Commission will have to
consider disallowing, for ratemaking purposes, intrastate costs associated
with carrying ISP-bound traffic even though the FCC continues to require
these costs to be apportioned intrastate.

9 In re Jurisdictional Separations Reform and Referral to the Federal-State
Joint Board, Notice of Proposed Rulemaking, 12 FCC Rcd 22120, 22122 (1997)
(hereinafter, "Separations Reform NPRM") .

4



consider changes in the telecommunications industry.10 The

Separations Joint Board is currently reviewing various proposals

for separations rule changes. As part of this effort, the State

Members of the Separations Joint Board have recently developed a

cost study tool to help evaluate cost shift effects of

separations rule changes. 11 To demonstrate the use of this tool

the State Members estimated the possible effect of two recent

FCC decisions, one of which was the Reciprocal Compensation

Order. The potential misallocation of costs to the state

jurisdictions appears enormous.

The cost study tool estimated costs that would be allocated

to the interstate jurisdiction if the FCC had found that

Internet minutes should be counted as interstate for separations

purposes. The State Members reported that "it appears that the

effect of moving Internet minutes to the interstate jurisdiction

would be a shift in costs of about $2.8 billion annually

nationwide (about $1.40 per line per month) to the interstate

_ jurisdiction. ,,12

10 "The fundamental basis on which separations are made is the use of
telecommunications plant on each of the [interstate and intrastate)
operations." (47 C.F.R. § 36.l(c)).

11 See "Formal Request from State Members For Notice and Comment on
Separations Simulation Cost Study Tool", filed October 28, 1999, in the FCC
proceeding captioned In the Matter of Jurisdictional Separations Reform and
Referral to the Federal-State Joint Board, CC Docket 80-286. The FCC
requested comments on the cost study analysis tool by December 17, 1999.

12 Id.
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Based on the FCC's failure to act on either inter-carrier

compensation or separations reform for ISP-bound traffic, we

conclude that the Reciprocal Compensation Order has created

great regulatory uncertainty. In the absence of any FCC rules

on inter-carrier compensation for ISP-bound traffic, any

interpretation of the instant agreements we might reach may well

be inconsistent with the FCC's final order in its rulemaking.

Further, our decision on these agreements might also conflict

with the FCC's ultimate resolution of the separations reform

issues, which also remain unresolved.

Given the possibility of conflicting results being reached

by this Commission and the FCC, we believe the only practical

action is for this Commission to decline jurisdiction and allow

the parties to present their cases to the FCC. The FCC should

be able to give the parties a decision that will be compatible

with any future determinations that it might issue. Being

unable to determine the FCC's ultimate resolutions of these

- issues, any decision by us would be compatible with such rulings

only by coincidence.

We further conclude that the FCC's Reciprocal Compensation

Order, to the extent it intends to confer regulatory

jurisdiction, is of dubious validity. The FCC has concluded

that ISP-bound traffic is "jurisdictionally mixed and appears to

6
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be largely interstate~ in nature. 13 Nevertheless, the FCC has

suggested that the states should continue to approve and

construe interconnection agreements that establish compensation

for transport and termination of ISP-bound traffic, because

"neither the statute nor our rules prohibit a state commission

from concluding in an arbitration that reciprocal compensation

is appropriate in certain instances not addressed by

Section 251(b) (5), so long as there is no conflict with

governing federal law." 14

The Commission is a constitutional agency that derives all

of its powers and authority from the Constitution of Virginia

and properly enacted legislative measures. A statement by the

FCC does not, per se, grant jurisdiction to this Commission.

Thus, even if we could, by chance, respond to the petitions in a

manner not inconsistent with rules the FCC may later adopt, our

ruling might be challenged on jurisdictional grounds by a party

dissatisfied with the outcome. 1S

Therefore, upon full consideration of the pleadings, the

Reciprocal Compensation Order, and the applicable statutes and

rules, we find we should take no action on the petitions. We

13 Reciprocal Compensation Order at I 1.

14 rd. at 'J[ 26.

15 We will not comment on the validity of such a challenge, but note that the
invitation of the FCC for us to act in these cases may encourage such a
challenge.

7



will dismiss these petitions without prejudice but encourage the

parties to carry their requests for construction of these

agreements to the FCC where they can obtain relief that should

be consistent with the rules the FCC may issue in the future.

It is also our hope that referring these parties to the FCC

might encourage the FCC to complete its rulemaking on inter

carrier compensation and to address the separations reform

issues for ISP-bound traffic. Accordingly,

IT IS THEREFORE ORDERED that the petitions in Case

Nos. PUC990023 and PUC990046 are DISMISSED and, there being

nothing further to come before the Commission, the papers

transferred to the files for ended causes.

8



07/08/99 16:13 FA!

-------_.-~-----_.~-

D1/o1/GS 14:82 ttl 10~ 299 2108
-----------

C1.mUt 'OSDC
I4lUVl

iool

"..

IN THE UNItED STATES DISTRICT COOR~ F
EA$Tm~ DIST~IC1 OF VI~GINT

ALEXAND~IA DIVISION

5ELL ~T~TIC-VIRGINI~, INC. )
)

Plaintiff, )
}

v. }
)

WOI<.LDCOM T!:CHNOT.ljGIE~ OF )
VIRGINIA, !NC" )

)
De.r Emdan to • )

CTV!L ACTION NO. 99-275-A

TH!S MATTER comes befor9 th. Co~rt on cetenaant ~orldCom

Ter.hnologies of Vi~giniat Inc.'s (~WorldComn) M~tiQn ~o Disadss

for lack of sUbject mat~~r ju~isdiction. ilaint~ft Bell

AtlantiC-Virqinia, Inc.'s (~Bell Atlantic") Mo~ion lor Pertial

Summary Judgment ~$ ~l$O be£cre the court. Pl.intjf.f and

D~fen6ant ~r. compe~ing carrie:~ who havQ ~nte~ad an

Intercc.1IH"lection Agreement ("Aqreement") pu~suant to ttle

T8laoommuni~ationsA~t of 1996, ~Ub. ~. No. 104-104, 110 Ste~. ~6

(1996) (codi!icd as amended in ~cattered s$ctions of Title 47 of

1
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wheLher local c::allrJ to Int.ernet SeoC'viee Provic:lerl!7 (\\!Sl.'s")~

constitut~ local t~~ffie and are ~U~jeQt to reQiprocal

compensation undlS'r the tr,,r:l'l\$ of their Agreement. Bell Atlantic

or.iginally fil~d a complaint aq~1n.t WQrldcom for b:each ot

cont=act and unju$~ anriolunent r and a150 seeking ~ declaratory

iudg.ment ruling tha~ it j3 not liab~e for xeo1pro cal compensation

char9'e~ ('In Internet: cilll.li. Fo:::' the r&alfons ,ta I,..ed below, the

court grants ilAf9nc:lant'ff Motion to Dismi'l, and denies

Fla1nt.i..ff's Motion tor ~i1.rti.:ll. summa"'Y' Jud.gment, ag moot.

I, 'i'l c:tl'l 44trd 1!8ckqz.'ound

Plaintiff Be11 ~tLantie end Defondant ~orldCom2 a~e

t~lepho.(le cornpani.~ thClt pro1l"id.e Qolttpetinq local telepho1'le

se=viee in V.irCJini~. The Te:1C!communication.s Ar.t. ot 1996 ("th'it

Act") requires comp~t1nq carriero. to 1ntercQnne~t their networks

to ~na}')J. c::ustome.rs of o:ne network to call cu~tomsrs of ano1:he~.

47 U.S.~. § 2~1 (1~94, Supp. II 1996). The Act imposes ce~tain

..
lISPs are ~r'ttities which 1'%'0'1710.8 'their U8f1rS "tn.. aj:d..li~y to

acce!S onl~ne 1ntormatlon over ~he Internet ~y ccmmu~1cating ~i~h

wijb .s1tcs. !11inoj,.s SeJ..J. 1'.1. QQ. y. iorJ,dCom ~8ch.« Inc., No.
98 C 1925, 1995 WL 419493, at *19 (N.D. Ill. J~ly 23, 1998),
crf'd, ~O~. 9S-3150, ge-3322, 9a-4080 (1~ Cir. Juae la, 1999).
Internet access ~n~les subscribers to ~•••l~ct.onic m&il, flle
tr~nsfersr and rnt~r.net Relay Chat, as well a5 t~ br¢w~. ana
pUQ1~sh on the Wor.ld Wide We~. ~

2WorldCom was formerly MFS In~el.net o£ Vir9inia, Ino.
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obligations on all local cxchanqe car.ri8~1 and requires th~ to

enter interc~rl!lec1:ion ag.t"eement5. ~ S 251 (,1:)), (t:;).

iu:suant to S 251{b) (~), OQMP~~inq lQcal ~el.phone co~anic~

ml,.l~l, m.. Xe arrangements to pa.y each othe~ rectprocaJ. t;olJlpensation

to%: ~elecomm1,;lfljr.at1on.. ~1'l stated ill the ~mguliition3, reciprooal

compQ!lsc!1tion only appl:ic5 to .... looal telecQlImtunic:::aticns t~:aff~c, II

Qr local c~ll.s_ 47 C.r'.R. ! Sl~"Ol(a) (1998). Loe~l

t$l~eommunications tratfic 15 oRf1ned as ~r4ff~e that ~or1gina~es

state C<:l:nmj l';$ion." !d. § 51.701 (b) (l) • Si:r,ply stiJted; locell

~Qlls arc calls th~t ori9inat~ on one cur~ier'8 nelwork and

termin~ l:e on the ot.he~ oarrier' 8- network, hut lira within I;he sam.e

local oalling area. The two carriers must a~sist each oCher 11"1

deliveLing the calls. The Act requires the oatler's local

c.rrler ~~ compen~~ta tha other carrier who~e facilitie~ are u.~d

to complete the local o~t~. Ke~ip~oeal compen~~t~Qn is the

~art~nqement b~tween tWQ car~ier~ . . I 1" which each of the ~wo

c~xriers t'ecaivas ~o,rt'lpel,sation r~om tho oth.: Cil.:;xoier for the

tL'ansport and termination on aacn ca::rler's netwo:,'k. tacilitiee of

local t~len~~uniG~Lions t%~~~~O thnt o~i9i~~~eA on the network

iacilitie5 of the ether cajria~.P ~ S Sl.701(e}. The

reeiprot..:al cornpen£~tion arrangements for 1CJCd1. calls arE:! q1vcsn

effect t~rougn the i~~er~onnec~iQn agreements be~waen tne

comp.~in9 carri~~&.

3
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pvr~uant to § 252 of the Act, inter.eonnecilon aqre~ent5 can

be arrived at tl"i-cough n.9'o~iat1ot'l 0; a~bit:rJ.tlon. Any

interConnection aqreemcnt aciopted by nagnt.iation or ilx::bitration

must be sllbroittttd for approval '1:.0 the 3tl!.t.e commiasion. Td. S

252 (a) •

Tn July t996, 91311 Atlantic and VlorJ.QCom f:el'ltsu:ed tbt!ir

AgrQQmept b~l.l:;Ad on vo) untat:y negotiati.ons. In OetQh.r, t:1Q

Vil:ginia State corporation Commi.aian ("Virq!aia commiasion")

.Pf'r(,)v~d 'the ::\.q:caeme'Cl't. 'Onder the t~rms ot t.hQ Aqr~~llE!nt, Bell

Atlantic and Wc~ldCom expres~ty &~reed to p~y 8&Qh oth$r

~ecip.r,'()C.oil compBn3ation for loc~l t.!If.fic. See ;llatae:rm"tj~, § ~. 7.

ori~inatad by a CUStQme~ of on~ ~&rty on tha~ ~artY'3 r.e~work ~nd

term'l nat9. 1; 0 a Customer of the other Party on that p~H·tyl s

r~etYlork, within a given local Ctt] ling area • • N

Wo:ldCmn charged Bell Atlantic: to%: carrying Irtl:~.rnet ealls

originutect by Sell AtlanLic eU8tcmet'. and handed ott to WprJ.dCQrn

IS? custome~m ~$ local calla SUbject to r8cip~ocal compensation.

~S?s provide J,,,:t.E1rnet connections through thft telephone n~two,d,.

I1JinQi~ ge11, Nos. 9H-3l~O, ~8-~J~2, 9SN4090, slip op. at 4.

ISi-'s ~rll assiqned lQc:al telephone numb6rs. The tQlephone

eornpcnies bi 1 1 C\:,St:OlfltU:S for local calla "When 'they c~ll lSPI$

wi~hin ~h. lQccl cal1inq a~.~. ~ However, tho ultimate

connections are web sites. Gen~ral1YI t.he web sites are located

4
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out~ide of the loc~l cAlling !rea in d~Dtant loc~tions. ld.

To date, Bell Atlantic has pa1Q r8o~procal aompenGation for

IS? call,. ~owever, Dell Atlantio cla~ that WQrldC~ vjolated

fedaral low by eolle~ting ~recip~ooal compencae1on" for

d81ivG~inq Internet ealle from Hell ~tlant1; uORtomers Lo

WorldCom ISP cusl.t'J1'rle2:5. :tn this l?rGlJent acti.on, gall Atlantic

sues WorldC~ to ~eCOV9r ~~ws paid r.ar these Inte~nct calls on

the theories of b"each of ~ontrac~ {Count TI) ana 1.mj l~st

.n~iehment (Count II!), ~ddition~lly, in Count II Bell Atl~ntio

~eck5 a decl~.atory judgment ~3ing that Jt wAS not liable to

Wcr.ldCom for reciprocal compensation charges on Tnternet c~lls.

Bell A'tlantic requs.~t.. partiaJ summary j u.d.gment on the

ceclaratory xel1~f and as to liabilit.y on it~ hr~aoh of cont:act

claim.

WorldCorn moveo to dism:" 1'1 S the t;o,l1lpla1nt on 1:WO ground.~.

~irst, Wor1dCom contends that the Co~rt l.oks jur1sd~~~ton over

the ~u~ject matter unti1 th. Virqlnia Commi••ion wd~.esses t.he

issue. Seooncl, worldCom contendR that Bell A~lantic fail~ to

state a claim oe.eause il voluntarily pA~d the reetprocal

compensation.

~ri~ar11y, the Court must add:.aa ce!Qnd~nt'B Mct~on to
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01smiss for J.~c:k of subjQct matte~ ju;r:tsdietion. The is:Jues

p~eGented a:e: 1) wh.ths~ § 252(9) (6) of the Ac~ app~ie~ in this

case and div~sts the cou~~ of ita fe48ral que~~ion jurisdiction

unti~ det.rminati~n~ are !lrst made ~y th& V1rq1nia Commds~L~nl

ant.! 2.) wheth.:- the -.:ermR of thp. pa~'ties' AqJ:eement subject their

A. st,;tndara of Review

Pursua~t to Fed~ral Rule Civil Procedure 12(b) (1), a claIm

may b~ ai~mi.~ed tor lack 0: subject mMtter jurisd~ction. The

burden in proving $U~jcct mattor jur~~dictio~ 1a un the

plaintiff. Sichmond. ra~'ri.}fls~burg i rQtsmac; R.'R. CQ l y. YnitBIl

Sld1 t.J., 945 E".2d 765, 769 (4~jl C1:. 1991). Where e\o1bject matter

j urisdlction i$ challengacl, the fi)ctu.l aJ 1.ge.tj.oI'IS a.re &~sumeQ

t~ue. y~rginia v. Unitid Stat&a, 926 F. Supp. ~37, 540 (~.O. Va.

1995) - The court may look beyond the jl3riscilcl,.lonal allaqations

of the ~ornpl"~nt ~n<l view whatever .vid~nc. ha~ been $ubmit~~d on

'Lhe j,~llue to determ1n. \l1hether ~ubj.ct .mat.-cer 1uri8diet.i.cn

exi~t.s. R.l~I·lmOnQ. f.r~cle~i>:'sbu;q , i'ntotna.s R.R.~r 945 F.2d at

7 Cia.

B. T1U1~ Seope of ~ 252 (8) (6)

~ur:;;uant to 28 U.S.C. S '~31, cti.l:.r1ct courts have ox-i.q1nU

jUrisdiction Qve~ ~ll o~se# arising under the Const1tution, laws
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or trea~i~s of the United StateA. section 1331 s.rves as n

g~nere~ federal qUGstiou st~tut. an~ q1~es distriot coa~~5

oriqinal juris~ictjnn over reaerally Q~e~t.d oausee of act10n

unl~AS a spacifie ~tatute a~8i9nB juri;aic~ion elsewhe~8.

Molinary v. rOwel1 r1~:I~tlj fl CQa,l Co., 125 r. 3d 23' 1 235 (4 th Cir.

1~97). Thus, the Court h'8 ju:is~lction unless ~ statute

spAci!1cally vasta jurisdiction itt a~othe~ entity.

In the prQAent ~aser the Aq&eemsn~ between the parr.ies wa~

e~ter~~ into purs~ant to 8ect1Qns 251 an~ 2~2 0: tho Act.

ari3C~ q.neral~y under 28 U.S.C. § 1331 0: una.r S 2!2 of the

Act. 1n pertinent p~rt, So 2~2{e} (6) prov~d.es:

In an)' c-:ase in which a St~te: commission makeIJ .
det~rmiru~tion under l:.}~;L!i section, uny pa:;ty aggrievad by
such determination may orin; an action in an appropriate
Federal ~istrict cou~t ~o d.t.:min~ whathe~ ~he ag~eement Qr
stat~;ra:mt m99l,.:s the requiremon1:S of ,.ec:t:1.l;ln !('51 of this
title and t;.ld.$ seetioil.

Worldcom contends that ~ 232(Q) (6) ot the Act specifieally

assigns jurisdiction of i8~U.S related to 1nterngnnaction

agl:'eemc:mts to state t;;.("1rumis.siom,, ami in this case, the Virqinla

commiS93nn. under S 252(e} (6), WorldCam axques th~t ~h& d1~t~ict

CQl.J rt' s j \.lr i $ di C~ i ot1 att~l;hes only to ~aV'iAW th. .st~ te

corruni8~ion/! det'i:rm.inatiof1. Furthemorg, WorldCom relie6 on the

Ffic,leral COIIlIttunication CO:NUission'III (FCC) f}Qclaratury Rulinq.

nccording tQ WQ~~dCOm, the FCC Deolarato=y Ruling stated that, 1n

the absenee of any contrary rede~al law, the isaU8 ot ~Qcipr.oeal

7
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compensation for eall! to ISPS d.pen~s on the ter.m3 of the

partill.' 1ntercoIll'\ect.ion alJ~eementa, as interpreteci by the expert

state ~~ene1e3. Relying on ~e~eral d*eisions f:om other

ju~13o.ict'.iCJns, WorldCom. submits that this COllrt lacks

jurisdiction OVQr th~ case becau~m Bell Atlantio W~R req~lr.ed to

raise lts claim~ first ~ith the Virginia Commission. IndiaQQ

B~1k Tel. eel. v. ~~ca~, 30 ~. Supp.2d 1100, 1)04 (S.D. Ind.

19;5); AT&T Com..c-nuni.cations qf ohio. Inc, y. OhiO B.11 '1'a!, CQ."

29 F. Su~~.2d ass/ 855-56 (S.D. Ohio 1998); a1&T Comrounicatlons

~t 11' ina; ~ 'fl. I11 in;!!.... O@~l Tel. Co., NO. 97 C 0666, 199B WL

525437, i:l.t *4-5 (N.I.:l. 11.1. AUljJ. la, 1998).

St=l11 Atlanti.c contends tnat fedltral coucts have jurisdic"t:ion

ove~ cla~s arisin9 f,rom interconnec~1on agreements b~cause the

aqreemento are the ~aw, not mere contract!. ~

365, 387 (a~ll Cir. 1992), A~coJ:'ding to Bell Atlnntic, nothing' in

th~ Act. st't"..Lpe the Cou~t of its 'f.ad.ra~ quastion juri9d~Qtion.

Bell Atlantic uontands ~h&t S 2S2(e) (6) provtdes for review of

d@terminstions made by state commissions in ~.jeeti~9 or

approving' interconn~ction igreements, at the time of cl;~a~ion•

• • .. ... ,.. ... '_~Il:\ ,;.... " "'Qt B.'R'Olv ~s "he
Agreem~nt wo.e beyonci th. approval ,:,r.a.qes ~wd in~o FI!~OlIHl.!llJL!. I.

Aer.:o:=d;!,nCjj 1.0 E~ll Atla.nti.c, it :seeks re1.i.of foz:· bl:'Qach of the

~g~e&ment. FuxtheIIDore, B~11 Atlantic contends that it .ee~9

8
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d~agesr which state commissions do n~~ have the authority to

award. Va. Code Ann. § 12.1-13 (~chie 1993). Thus, Bell

Atlantic $ubmit5 that ~y enforcement juried1ctlon that state

commissions hav. dCQ, not ext~nd to 8ell Atlantic's ol,lms.

Concerning the FCC Declar~ l.r.I:ry RU1J.nq, Boll A't.~antie .

resp(.)rldlia t:hat notl1inq in the rUling' preoJ.1Jaes its clalms.

According to Sell AL 1..l"l't1c, Llle FCC only ::suid that it. wO\11d be up

to the ~t~te commi~sions to det.:mjne in t21e f1rst instance the

effect of the i'ee's .t"iJlin~ on the:i.r own pr:1Q:t' decisions

concerning reciproca 1. c:omp",r\ll!ation for t.ntern.at tra:tf~c.

Althou.gh Sell ~.tlantio asser.t:s juri!jd1Cl<ticn W'1der 28 u.s.C.

5 13.31, this CQlJrt find~ that its ju.ri~di~tiona..L analysi.s is

linutcd to the Telecomrnunieatl¢ns Act. ~h. Sup=~e CQurt

diet.te.'!! thet where Conq:t"$3S provideS a specifJ c and adli!quat~

means to saek 'rftview or etr'l.· aqenc~ c1etcu:minat1on, &lterl'l~ti.ve

means of r~view are in.pplicftb~e. ~tIDQ VI ~.nde:~, 430 U.s.

99, lO~-09 (1977) (holding that federal quftst:1t;m jur:1.se11ction wa.G

~recl~ded by a sectio~ ot th~ 9001a1 Se~rity Aot). See alBO

~outhwR~~ern Bell TQ1. Co~v. M;K••, No. 91-2197-EEO, 1997 WL

150041, at *4 (0. Kan. July 15, 1997) (no~ing ~h.~ C~';t~nQ has

been Kppli~d in the context e£ ju~e{&l tevitw ot the statQ

c.ommission'::. tinding" W'lQa~ the Act). In Indiaml aelJ.., til.. Couzt

eXprQs~ly r8jected the § 1331 a~9ument. 30 F. Supp.2d at ~103

n.2 (finding thc:l.t the eourt's jurisc1ict:1onal arialysiD I42lS l:f.m.1ted

9
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t.o the Tel~eommw1icationaAct withstanding the pa~ty's teliance

on 20 U.S.C. 9S 13~l, 1331, 2201, anQ 2202); 8ee also ~TB ijgr~

In;. v. s~r;nd, No. 5:97-CV-Ol, 199., WL Sl14::t2 r at *4 (W.O. Mich.

JUne 2, 1997) (retU$in~ ~o assert ju~isdiction under § 1331); §~

NQr~hw,~t, Inc. v. NA~=Qn, 96i r. Sup~. 6~4, 6~6 (W.O. Wash.

1~9'/) (finrJlo9 1:hat u.nder § 252 the dilltr1r:t aou::t la,=ks.d

iurisa1ction reg~rdinq objeetions to ~n aqr.ament s~bmittad to ~

$~~t~ comn\is~ion and that § 1331 was 1napplicLble).

Ondftr S 252 1 jurisdiction exi~t9 when: 1) the olalm ragards

a state commi30ion cl~tftr.m1n~~ion, 2, the olaimant is ~n aggrievQd

pa~ty; _nd 3) the claimant seeks rav1Qw of wheth&r a ~tatemant or

an ag~e~mant hltween <in inteI:'connectinq service provider and

local e~char..ge carrier sati l'Ofles requirements of :;ection:s 2S;l. and

252. Ind';'lI.!F~ E~ll, 30 F. supp. 2<1 at 1103.

tn IndiAna 8ell, the ulatr1et court held th~t it lackAQ

jvrisdiction to r~vi~w counterclatms conce=ainq ~he

interpret?tion or n~qoti8ted nqresment ter.ms be~aus. they had not

been raisad beto~. th~ stat~ commiseion. PU.8uant to ~ 252(~) (6)

of th~ Act, the plaintiff so~ght .Qv1~w of ~~v~ral o! the state

commis~ion/s'ar.bitratlondete:m1na~ion•• 1a. at 110'". U~rinq

~he aal~e time, a disaqreernsnt. aro~e regarding the inte~retmt1Qn

of ~arious terms, whioh h4d p~eviou.ly been negQt!~te~ and agreed

~pon oy the p~rties. ~d_ Desp1ta tha feet that the parties

could have rctu~ned to the state comm1s,ion and tho parties had

10
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an arbitration cl~U5e in the ag~Q.ment, the defendant filed a

counterelaim see~in9 a declarato~y rulinq that it~ 1ntQ~pret8tion

o! those terms ~U~ co~.ect. ~

Th~ plaintiff arg~ad that S 252(8) (6) diQ not &~~ly b&eausc

the claims did r1 C'lt regard a ""c1etel:lUination" made. by the

commis~ion. rd. at 1103. D.~endant ~gnt.ndeQ thAt tho

commi~gion(s ~ppraval of th~ parties' aqre«mQnt, whiQh lncluded

approving of the contract lanyuage at iS$ue, constituted a

"ctsteHrr.il1ation'; \:ndc:=' the section. .JJ1.. l;'J,a1tlt:iff countered that

tl?proving neg'oti;;o.l:.l:ld ~ontr!lc;t lanqaaqe va$ not a QeeftrnUna-;it"n as

t!!a Act mandated that the ~Qmm1a:Jion approvlt ne9o:tiated contrac:t

tA=rns it ~h~y eom~lied with a spac1fic at~tutory ;~qui~~men~.

Whil~ acknowledging that the ~ommi.~lon made ~ dster.min~tion

when it &pprQv~d the e9~e~ent and thUD Drought th$

jurisdictionnl analys1R unQer S 252, the IDdi.na 5S11 court

e:~pl1(:itly found thai: the. prope. interprei;,&tiot1 "f the negotil»teld

t~:'m.:J had not bgen dt=l.:~rn'l.ined by the commission. ~ at 11.04.

1~ support of its Qceieion, th. oourt no~.d that the goal of the

determinatior. of iSIU~8 prio: tc any judicial roview. ~ Other

diStrict court5 have ulso noted that the statutory ~chcme of tho

Telecmnmunicatj.c.ms Adt d.oes noi: pemit jUdicial r.aview or

d.iZlputes arieing out of interconnection agreem.ents not pra"VlO\1.~ly

~l



------_.-----07/08/99 16:1S FAX

o7lal/~S 14;~S ttl 70J 299 210B . CLEIUt U91>C

,I

lubject to action by ~ stKte ~amm1ssion. See, e.g., AT&T

C~~Qn~cati9nS Qf Ohi~, 29 r. 5Upp.2d at AsS-S7 (holding that t~p.

d1strict. cou:t l:ackeri sllbjecl,. matter jy.ri.dict1on under th~

~e'ecommutlioa~ionsAct wher.e there was ~o da~er.m1nat~on of th_

ia3ue by t.hg stCitA eortlU'.iS$ion'; Gee _1st) ,.1.":: OommtlI\lgu i ons of

I~ljr~~5r 1998 WL 525431, at ·4-5.

in ATjT COl'O!!1l1Diont ions of J:lltQ9 i l, t.he COl.1rt noted that thf!l

st~to commi!:)~ion madfil Col "det~nn1ni!lt.ionH re9&rd1nq n\i!Jr/tiated

r:;oIlI:.~aot t.es.rm~ when it approved the !.qreemsnt. 1.sS,.,. 'l'hl.lS/

section 7.52 qove~ned the court's jurisdictlonal analysis.

However, the cou=t p,tat.d that the commis31on dip not make a

de~erm1natian regarding the interpretat.ion ot the &greoment

terms. I.£.:.. ThUs, oS 'to i!1te;rpr~tatj,on, the eQuX'~. lacked !ub1eot

rna:tter j uri::;diet.ion. I2.a.. at "11':;.

Sev~r~l part1es throuqhout the country have litigated th.

iSGue of whether. calls to ISP~ re~i%e reciprocal cnmpens~~ion.

Rep~at~dly, tho6e oaoe~ havft t1r9t D~en pr$~ent&d to t~e

3150, 98-3332, 98-4080 ('It~ Cir:. Junt! 18, 1999) J ~S West.

C;mmllDici~.t..ol"l.S, lLlC. y. Worlg,cgm 'rIch •• %nq., :31. F. s'U;)p~2d el~

{D. Or. 1998)1 f1~ West Cowm;ni~tiQns. Inc, y. MrS .ntal~slit~

~r No, C97-222WD, 1998 WL 3~osaa (W.D. Wash. Jan. 7, 1998). rn

tact, in another oase, Ball Atlantic pr.sentR~ the identical

lssuo cQncerning IS~~ and reciprocal compen~at1on to the Vir;lnia

12
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Commis~ion. F~npb Ordar. iMtitiQn 0' C2~ Y1i;~n~' ~ilcpm, !~,

CasQ ~O. PUc~70069 (Va. State cQrp. Camm1n Oct. 24 1 1997) (t1nding

th~t IS~3 are 1nclucted for recip~oeal compensation),

In this caae, ;'011 At1a.ntic seeks to ciate;cnine wh~ther !SFS

oon!titvt.e rec~procal compensation u~~.r the ~er.ma of the

pal'ties' Aqreement. Altho\.1gh this Ill.puts does n()'t:, 1nvCJlve t.erms

~rbitraL~d before the V1rg1nie eo~~s1on, Che Virginia

commi~~ion did rn~~p. a d~termin.~ion regaraing the aqreere~nt when

it was approved. ~hun, the Court finds that S 252 Appli~~.

Howe-var, t!lll~ Virginia CQtroniGs1on did noL makE! a de'i:e.rm.ination

re9&rding tile interpretation ot the cll1inuJ. 't'h.is court fj,nd.~

thM r. the Telecommunication", Act w~s de~ignliil:d to a.llow tlu~ state

F. 5u~~.2d at llO~. C1rc~rnventinq thQ state commiss1on'~ jni~ial

review undl$r:mines the review procee8 e:r1tjlb113hed by Congress in

~hc T.leeomm~ni~ation$Aot.

~~~l: it lHcks sUbject matt~r jurJ.d.iction over this dispute until

the Vi=qjnia Co(~~i~sion make' an 1niti~1 d~tar~na~ion.

The partip.s fu~Lh~r dispute whether the Aq=••mant

S!Hloitically ?1=ovic!cu tor jucUoJ.a.l ...view of d1,,~utes. Sect.i.on

29.9 of the l\g.raemeI1l:. stat:eS:

Dispu.-bo Rc!solu'l:i.o:. Any dispute between t:.h!!r Pa.t't.l.es
'r-eqard.in; the in<terpree.. t:.1ol1 o. ent"orofll1lent of thi5

13
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Agreement or any of its t-ms ,.ha11 be ncld.3::esscd :Oy good
faith IIp.qot1ati.on b.t.wcen the pal:t~es, in the first
in6t~nce, Should ~uch ~egot1ation~ fa11 to r8101vc the
dispute in :1 re~aQnaDle time, .i1;l1G ' • ..xV ma~ in:! t;late M
~Qpr~ate action 1~ any ;.gulp;p;y Sf j~d1;ta. :Qr~ 0.
£Q1U98I.ep.t i~ri.sdiction..

(Emphasi3 added). BcH"Iad. OIl thi5 l.anguaqe, "aell Al.1.a.ntic; oont~nds

th~t ~he partie. ~wrgained for jUQic!a1 review of this d~sputQ.3

Howeverr thi~ court !lnd= that th- pArt1es cannot cQnt~act tor

1UQici~1 review in clirec~ ~ont&av.ntion t.o the Tel'Qommuni~~tiQns

Aet. Aacord b'J'liT Communications ot O)Ii.o r 29 t. Supp.2d at 856-57

(finding that t.he C~urt lll~ked jurisd:i.c'tion to d.ecide count!! not

pr'$~al'rted to t.he st:lte commission despit. part1tuJ' oontrac'C'ual

dispute r~.solui..i ¢:'l p~'ovit!ion in. the 1nterconnectl.on A9reem~nt).

Thus, ~s thi3 COUJ;1; presently lacks iu~i::scU.Qtion, ael) At:laut.1c

h~s not tniLiatea an action in a f~rum oL ~oompetent

-j 'J.:d.CJdiction" as 1.~ld.icMted. in t.he Ag.geTllen~.

As this Court leeks ju:rlsd1.Ctiou, it i. not n/iQ.~~ary t,r."J

a.ddress Oefendi:1nt' s ('ilterth~t.1ve qrounda for dismi.s.al f\l:,r

.t->l.:1intiff' ~ MoU.on for ~ll.rtial !lUZEltM.ry Jud;.1uent..

3AJ.t~r(lati velj, WorldCom contQnds that. the prf!!sQllt dispute
is a pillin~ ~ispute ~overned by eect1cn 29.8 of t~e Agraement,
which requir~s trtat the parties ~ollow ce=ta1n p~oe.du~ft$,
including arbitration.
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Conc:lua.ton

1s GRANTEO, ~lQintiff'l Motion fo~ Partial swmmary uUd~ent is

DENI1!:D, AS MOOT.

ENTERED ~his tI~ day ot JUly, J999.

GQr::~uee T.__,
un. ed Statea pistrict JUd9~

Alexandria, Virg~nia

7/1/99
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GTE ANALYSIS

OWED TO GTE OWED TO COX

Bill No. Bill No. Bill No.
DATE E36 HBA-4679 110 E36 HBA-4773109 E36 HBN·9816107 Invoice No. Amount

May-98 71899004-0-98135 49,204.59
Jun-98 71899004-0-98166 61,511.10
Jul-98 71899004-0-98196 61,945.31
Aug-98 71899004-0-98227 73,612.05
Sep-98 71899004-0-98258 64,117.59
Oct-98 71899004-0-98288 53.062.54
Nov-98 71899004-0-98319 60,619.91
Oec-98 71899004-0-98349 63,456.47
Jan-99 71899004-0-99015 99,742.36
Feb-99 71899004-0-99046 120,852.34
Mar-99 71899004-0-99074 119,831.18
Apr-99 71899004-0-99105 117,106.79
May-99 71899004-0-99135 112,906.52
Jun-99 - 71899004-0-99166 120,578.41

07/02/1999 95.00 9,770.08 1,204.46 71899004-0-99196 113,932.47
08/02/1999 484.72 8.684.03 4,451.35 71899004-0-99227 125,568.41
09/02/1999 904.95 10,483.58 3,335.75 71899004-0-99258 134,769.46
10/02/1999 454.97 10,245.72 2,990.82 71899004-0-99288 122,024.28
11/02/1999 1,627.09 11,976.91 438.52 71899004-0-99319 137,456.59
12/02/1999 815.54 7,315.73 67.18 71899004-0-99349 139,401.70
01/02/2000· (144.96) 6,986.71 (4,958.06) 71899004-0-00015 141,189.05

TOTAL 4,237.31 65,462.76 7,530.02

TOTAL DUE COX r 2,092,889.12 1TOTAL OWED GTE I 77,230.09 1

GTE Reconciliation Page 1 02/09/2000 8:40 AM


